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McFeeley v. The United Kingdom: Death Knell for
Prisoners of The Maze
NEIL J. CONWAY* AND GARY ABRAMS**

In McFeeley v. The United Kingdom, seven prisoners in the H-Block
cells of Northern Ireland's Maze Prison filed an application against the
government of the United Kingdom, hoping to attain political prisoner
status under Article 9 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (hereinafter the Convention).I The seven prisoners also alleged violations of Articles 3, 6, 8, 9,
2
10, 11, 13 and 14 of the Convention.
The European Commission of Human Rights (hereinafter the Commission) declared most of the application inadmissible. The Commission
found that granting special status to the prisoners was not within the
specific protections granted by Article 9 of the Convention. The applicants achieved a degree of success, however, in that the Commission's
report criticized the British government for not attempting to resolve the
impasse that developed between prison officials and prisoners in the
Maze Prison. The Commission stated that prison authorities were concerned solely with punishing the prisoners, and not with resolving the
problems existing at the Maze Prison.
This Comment will provide a historical overview of Irish history
prior to the McFeeley decision and subsequent hunger strikes at the Maze
Prison. The history of Ireland will be considered in evaluating the merits
of the prisoners' claims that they are involved in a political struggle, and
therefore entitled to special status as political prisoners. The decision
will be further evaluated in terms of specific protections provided by the
Convention. Discussion of the Commission's decision will focus on how
denying full protection of the Convention to the prisoners helped sustain
the stalemate that developed between prison authorities and prisoners
interned in the H-Block cells of the Maze Prison.
* B.S.B.A. 1972, John Carroll University; M.B.A. 1974, Graduate School of Administration,
Suffolk University (Boston); J.D. 1982, Antioch School of Law.
** B.S. 1980, Boston University; J.D. 1983, Antioch School of Law; Law Clerk to the Hon.
George C. Pratt, United States Circuit Judge, United States Court of Appeals for the Second Circuit.
The authors wish to thank Maureen Dolan and Susan Dunham for their assistance in the preparation of this article.
I McFeeley v. The United Kingdom, application 8317/78, Eur. Com. Hum. Rts. (1979).
2 For the full text of these articles see infra notes 31-37 and note 41.

ANTIOCH LAW JOURNAL

[Vol. 3:99

I. BACKGROUND

A. History of the Struggle
Ireland and England have a long history of mutual contempt. Attempts by England to solidify its control over Ireland were generally
fragmented and unsuccessful from the Norman Invasion up to the Tudor
conquest.3 The hostile relationship that developed between British rulers
and Irish people was nurtured by England's attempts to exercise complete control over Ireland. Over generations this relationship ripened
4
into an Irish republican separatist movement.
After Oliver Cromwell's brutal conquest of Ireland in 1652, successful colonization was implemented under the Act of Settlement. This act
accomplished the transfer of all land to English and Scottish landowners
professing Protestantism.' Subsequent legislation initiated an effective
system of lawful discrimination against Catholics. 6 Ireland rebelled continuously for three centuries, often when Britain was involved in wars
abroad. British reaction was vindictive, reaping oppressive results.
While Britain attempted to perpetuate control over the island, strict economic and social separation was maintained between a presumptively
loyal and primarily Protestant ascendency (Loyalists) and a rebellious
agrarian Catholic minority (Nationalists) in the North. Consequently,
Irish nationalism developed with a distinctively anti-British sentiment.
Events leading to the present situation in Northern Ireland began
with the general election of 1918. In this election, Sinn Fein, the Irish
Republican Party, captured an overwhelming majority of the votes cast.
"The Tudors of England realized that a vigorous Catholic domain on their flank invited intervention from abroad; to reign in England, they must rule in Ireland." Judge, The Travail of Ireland,
NATIONAL GEOGRAPHIC, April, 1981 at 432. See generally J. O'FARRELL, IRELAND'S ENGLISH
QUESTION (1972) at 16-18.
4 This movement can be traced to the defeat of Irish troops supporting King James by William
of Orange at the Battle of Boyne in the 17th century.
In 1798 Theobold Wolfe Tone .(supported by French troops) led an open revolt against the
British government and was defeated by Lord Cornwallis; "the gallows claimed the losers." Judge,
supra note 3. (Note that while the armies at this time generally observed a chivalrous code of treatment to captured prisoners, Irish were considered "rebels in arms against the king," and hung as
traitors.)
In 1848, during one of the great potato famines that plagued Ireland in the mid-19th century,
another rebellion ended in bloody defeat at Ballingary. Irish rebellion surged again in the Easter
rising of 1916, and was followed by guerilla war during World War I. See generally R. KEE, THE
GREEN FLAG (1982).
5 "As the Protestant colony grew, Gaelic-speaking Catholics were pushed back toward the
Shannon, as the Indians of America were pushed back toward the Alleghenies. English law with its
ideas of property, its judges and sheriffs and tax collectors, spread over Ireland, replacing the
brehons and chiefs and clan-owned kingdoms." Judge, supra note 3.
6 The original penal codes denied Catholics the rights of land ownership, voting rights, and the
holding of public office. O'FARRELL, supra note 3.
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The elected representatives met in Dublin the following January, proclaiming themselves the Irish Republican Parliament (Dail Eireann) and
adopting a provisional Constitution. Westminister subsequently proclaimed both the Sinn Fein party and the Dail illegal. A war ensued
between the British government's newly formed militia in Ireland,
known as the "Black and Tans," and the Irish Republican Army. 7 A
treaty was signed on December 6, 1921 creating the Irish Free State, a
self-governing entity within the British empire. 8 A provision was included in the treaty which permitted six of Ulster's nine counties to remain a part of the United Kingdom. The Loyalists opted for this
provision. Subsequently, six counties became a part of the United Kingdom: Antrim, Armagh, Down, Fermanagh, Londonderry and Tyrone.
The creation of the six county state in 1923 also meant the permanent
partition of the historic nine county province of Ulster. 9
B. The Current Crisis and PoliticalPrisoners
The six county state of Northern Ireland remained a part of the
United Kingdom, while the 26 county Republic of Ireland became a selfgoverning state.10 Open and systematic exclusion of Catholics from
housing and employment by the Loyalist majority has been the norm
since the creation of Northern Ireland.II Discrimination was insured by
the juggling of geographical boundaries, successfully guaranteeing minimal representation for the Nationalist minority in the Northern Irish
7 J.C. BECKETT, THE MAKING OF MODERN IRELAND 1603-1923 at 445-447 (1980). The British army was seriously depleted in manpower at this time, and recruited many of the Black and Tans
from its prison system.
8 This treaty signing produced a bitter division within the ranks of the Republicans, leading to a
civil war between those supporting the newly formed Free State and those who opposed the treaty.
In April, 1923 the opponents agreed to a cease fire and the Free State remained intact. BECKETT,
supra note 7 at 456-461. "Eleven of the Republican Army's eighteen divisions would not accept the
proposed Treaty. To the militant majority, this was no republic - this was a fraud and a farce." K.
KELLEY, THE LONGEST WAR: NORTHERN IRELAND AND THE

IRA at 44 (1982).

9 "All that England asked in return for this imprecise deal on the partition boundary was that

Ireland forego its aspirations to become a republic." KELLY, supra note 8, at 43.
10 Irish political leadership during this time was continually thwarted by popular gerry-mandering, disunity in political ideology, and assassinations. The pursuit of Irish autonomy for a selfgoverning 32 county state nonetheless maintained a resilient partisan strength, although no real
progress was achieved in the struggle for independence in Northern Ireland from 1922-1969.
1i See Lowry, The English System of Judicial Injustice in Northern Ireland, SUPPLEMENT TO
THE NEWSLETTER FOR CATHOLIC LEAGUE FOR CIVIL AND POLITICAL RIGHTS, vol. 7 no. 11
(1979). See also KELLY, supra note 8, at 63, where the author cites the policies of the United Protestant League. "Neither talk nor work with, neither to buy nor sell, borrow nor lend, take nor give, or
to have any dealings with them, nor for employers to employ them, nor employees to work with
them."

ANTIOCH LAW JOURNAL

[Vol. 3:99

Parliament. 12
In 1969 Nationalists and liberal Loyalists began to protest discrimination in housing and employment. They also demanded an end to the
Special Powers Act of 1922, which was the enabling legislation for a series of regulations that allowed the wholesale arrest, detention and interrogation of Irish nationals for the mere suspicion of having information
about illegal activities.1 3
In response, the British Parliament at
Westminister proposed some elementary reforms for the Catholic community. These reforms, however, were opposed by Loyalist extremists,
whose anti-Catholic fears were capitalized on by the "messianic Protestant preacher," Reverend Ian K. Paisley. 14 Intense opposition to minority emancipation was accompanied by violent reactions against the loss of
privileges by the Loyalists, sparked by misdirected religious fervor and
atavistic ethnocentric pride.
In 1970, the conservative Tory government was elected in the
United Kingdom. Peaceful civil rights protests were met by sectarian
violence and the intolerant attitude of the armed forces, which consisted
of the British Army and the Loyalist Royal Ulster Constabulatory
(RUC). The government's policy was to establish "law and order first;
reform later."I 5 As repression escalated under the newly elected government, the Irish Republican Army (IRA) emerged as a military force in
16
Northern Ireland.
British Parliament responded to IRA violence by passing a series of
new regulations under the Special Powers Act.17 These regulations legalized detention and internment of individuals without first charging them
12The population of Northern Ireland is approximately 40 percent Catholic. This minority
generally supports a Nationalist political stance in favor of a united 32 county Ireland.
13 See infra note 18.

14Lowry, supra note 11. "There was never any shortage of demogogic firebrands on the Belfast
Bible circuit. Ever since the early 19th Century, apoplectic preachers had railed against popery from
their store-front pulpits and street-corner soap boxes. . .[Ian Paisley] was not notably different from
all the other hell-fire preachers, except for his considerable size and personal magnetism.
KELLEY, supra note 8, at 94.
15 Lowry, supra note 11.
16At this time the IRA was essentially a political and not a military force. As peaceful civil
rights demonstrations were brutally crushed, a reservoir of well-educated urbanized youth who were
determined not to emigrate supported the new, more militant, IRA. Additionally, the alienation of
the Nationalist community from law enforcement agencies acted as a catalyst in the emergence of
the IRA as a major factor in the escalating violence occurring in Northern Ireland. Lowry, supra
note 11.
17 Since the passing of the Special Powers Act of 1922 almost unfettered discretion has been
given to the feared Royal Ulster Constabulatory, a para-military police force. This Act authorized
the passing of the Terrorist Orders, a series of oppressive and discriminatory laws enacted by the
Northern Irish Government upon the approval of British Parliament. For an account of Northern
Ireland's emergency legislation see K. Boyle, T. Hadden & P. Hillyard, LAW AND STATE: THE
CASE OF NORTHERN IRELAND 27-56 (1975).

See also REPORT OF THE COMMITrEE OF INQUIRY
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with a crime.1 8 Since that time at least 8,000 people have been arrested
either on suspicion of criminal activity, or to obtain information about
other individuals suspected of being members of illegal organizations. 19
After arrest, many interned individuals are tortured into making incriminating statements. 20 The single judge "Diplock" courts have been able to
maintain an 85-90 percent conviction rate over the defendants based on
evidence obtained solely from such statements. 2 1 These defendants have
no right to a jury trial, bail or legal counsel. The applicants in McFeeley
were convicted by single judge "Diplock" courts, received harsh
22
sentences, and were subsequently imprisoned in the Maze Prison.
Special status for political prisoners was first granted by the British
government in 1972, after a widespread hunger strike in the Crumlin
Road Prison. In March 1976, Northern Ireland Secretary of State Roy
Mason withdrew special status for prisoners sentenced after March 1,
1976. The only difference then, between political prisoners and prisoners
denied this status is the date of their sentencing.
Termination of the political status classification resulted in confronINTO POLICE INTERROGATION PROCEDURES IN NORTHERN IRELAND (UK Cmnd 7497, 1979); also

know as (the Bennett Report.).
18 The European Court of Human Rights (hereinafter "Court") found the government of the
United Kindgom guilty of inhuman and degrading treatment in the application of interrogation
"techniques" against detained Irish and Northern Irish nationals. Eur. Court H.R., Case of Ireland
v. The United Kingdom, judgment of January, 1978, series A. No. 25 (hereinafter referred to as
Ireland v. UK). The European Commission of Human Rights also found the United Kingdom
guilty of torture in the application of these techniques: wall standing (forcing detainees to stand
"spread-eagled" for hours, causing them to stand on their toes with the weight of their body mainly
on the fingers); hooding (putting a black or navy colored bag over prisoners' heads and keeping it
there, except during interrogation); subjection to noise; deprivation of sleep; and deprivation of food
and drink. Ireland v. The United Kingdom, Application No. 5310/71, Report of the European
Commission of Human Rights, p. 151-220 (adopted January 25, 1976).
19 Arrest, detention and interrogation were overwhelmingly conducted against the minority (Nationalist) population. See Ireland v. U.K., at 141 (Separate opinion of Judge Matscher).
20 Lowry, supra note 11.
21 The Diplock Courts were a result of a commission set up under Lord Diplock to investigate
alternative methods for the administration ofjustice in Northern Ireland. REPORT OF THE COMMISSION TO CONSIDER LEGAL PROCEDURES TO DEAL WITH TERRORIST ACTIVrrIES IN NORTHERN

IRELAND (Diplock Report) (m.nd. No. 5185, 1972).
22 The seven prisoners-applicants were: Leo Green, interned 13 months before trial and denied
access to legal counsel-convicted of the murder of a police inspector based on an admission made
while being interrogated; Brendon Hughes, sentenced to 14 years imprisonment for possession of
firearms and explosives-he and Green refused to recognize the Court's jurisdiction as a matter of
republican principle; Raymond McCartney, convicted of murder, his 57 day trial contested the confession he signed during interrogation at the Castlereagh Detention Center; Thomas McFeeley, sentenced to 26 years imprisonment for robbery and possession of firearms-his body showed burns
obtained during interrogation; Thomas McKearney, confessed to IRA membership after three days
of torture--civil rights activist since early youth-medical evidence showed severe marks of torture
applied to induce confession; Sean McKenna, arrested in the Republic of Ireland and brought into
Northern Ireland covertly by British soldiers-found guilty of IRA membership and attempted
murder.
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tations between prisoners and prison authorities. To protest the revocation of political status some 400 prisoners went on "blanket protest" and
refused to wear prison clothes or conform to prison regime. 23 Prison authorities responded by a series of punishments, including extensive cell
confinement, loss of sentence remission, restriction of freedom of association and removal of furniture from their cells during the daylight hours.
By the spring of 1978, the attitudes of prison authorities toward the
24
protestors had hardened and conditions grew worse.
On October 27, 1980, seven prisoners began a hunger strike to protest conditions at the Maze Prison. The strike ended on December 18,
1980, when a compromise was reached between prison authorities and
prisoners. Officials reneged on their part of the agreement, and a new
protest resumed. Prison authorities though, took a firm position, later
23
24

The blanket protest was so named because the prisoners were clad only in blankets.
At best, the prisoners at Maze are subjected to treatment that is barbarous. Generally, two

prisoners share a cell that measuring 12 x 10 feet. A cell has no furniture except two mattresses and
blankets which are constantly damp from contact with the cell floor. Instead of having a toilet in the
cell, the prisoners are forced to use a chamber-pot which frequently overflows because it is seldom
emptied.
The prison authorities use a "severe and diluted disinfectant" to clean the cells which induces
harsh reactions in prisoners, including breathing difficulty, chest and throat irritation, watery eyes,
and, in some cases, nosebleeding and vomiting.
The "slopping out" procedure, which is how the guards empty the chamber-pots, often coincides with the delivery of the meals to the cells. An applicant describes the procedure:
After I am up the prison officers come round the door along with the orderlies (loyalist
prisoners) to slop us out. They bring a large open bucket which is set in the cell (not
outside). They won't allow it. I then have to pour the contents of my pot in the bucket
and with it in your cell, any splashes go over the cell and bed clothes. The bucket is
emptied after five or six cells, so the smell in the cell is unpleasant when emptying pots.
There is no disinfectant when this is happening, nothing to rinse out the pot in so the
smell is rather bad. Also the breakfast comes round before the slop out finishes. The
prison officers will not stop the slop out which means our food is on the wing along
with the bucket of waste being carried back and forth along the wing.
Prisoners have complained that at times the electric lights in their cell is on for periods in excess of
24 hours. To counter the eyestrain caused by the bright light shining on the white walls, prisoners
have darkened the walls with any dirt they could find, including feces. The guards then hose down
the cells, soaking the mattresses in the process. Before soaking the cells, the guards move the prisoners to another section of the prison and often beat them during the transfer. When the prisoners are
returned to their cells they are usually greeted by "millions" of little white maggots crawling all over
the cell. Apart from maggots, health and disposal problems are compounded by the prevalence of
dysentery and diarrhea. Prisoners are permitted out of their cells for one-half hour for Mass. The
priest sometimes will slip them cigarettes, which the prisoners will carry in their rectum to avoid
confiscation by the guards. Because of their protest the prisoners are in constant breach of prison
rules. Up until 1978, the prisoners were sentenced to a three day "period of punishment" for every
eleven days of protest. This punishment entailed removing mattresses from prisoners' cells all day
long, and reducing the cell contents to a bible and a slop bucket. At 9 P.M. the bedding was put
back. The prisoners were forced to subsist on a diet of tea and dried bread in the morning and
evening, and a lunch of potatoes and soup even though a psychiatrist's report stated that the restricted diet "[was] very likely to have a deleterious effect on the health of these prisoners who are
vulnerable to breakdown." T. COOGAN, ON THE BLANKET at 3-29 (1980).
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endorsed by the British government at Westminister, and which ended
the strike. In March 1981, a second strike led to the death of Bobby
Sands and nine others. This time, the British government refused to negotiate. Eventually, the remaining prisoners on hunger strike were persuaded to give up their protest without having achieved any of their
demands.
II.

THE EUROPEAN COMMISSION OF HUMAN RIGHTS

Substantive protection of human rights in Europe was initiated at
the Congress of Europe in 1948.25 Human rights guarantees were included in the Statute of the Council of Europe, later formulated explicitly
in the Convention, and enforced by an independent European Court at
Strasbourg, France.
The Convention is widely recognized as the most advanced system
in the world for regional enforcement of human rights. 26 This treaty has
twenty-one signatory states, including Ireland and the United Kingdom. 27 The Convention is the first international agreement to establish a

regional enforcement machinery for upholding human rights law.
Article 25 of the Convention is its most unique feature. Under this
provision an individual can invoke the Convention's protections by filing
an application alleging breaches committed within the territory of a signatory state. The Commission then reviews the application to determine
whether the alleged Convention violations merit acceptance.
If the charges are accepted, the Commission will begin an investigation of the alleged violations. This investigation may include visits to the
place where alleged violations were committed. The Commission then
makes findings of fact and recommendations to the Council of Ministers. 28 The Council of Ministers decides whether to refer the decisions of
the Commission to the European Court of Human Rights for final resolution. It is primarily through the Commission's efforts that the Convention achieved stability as a viable system for the protection of human
rights. 29 The Commission is the body primarily responsible for handling
25

For an analytic survey of the application in practice of the Convention see J.E.S.

THE APPLICATION OF THE EUROPEAN CONVENTION OF HUMAN RIGHTS (1969).
26 See Hannum and Boyle, Ireland in Strasbourg: An Analysis of the Northern Irish

FAWCETT,

Proceedings
Before the European Commission of Human Rights, 9 IR. JUR. (U.S). 329 (1972).
27 The twenty-one signatories are Austria, Belgium, Cyprus, Denmark, France, Germany F.R.,
Greece, Iceland, Ireland, Italy, Luxemborug, Malta, Netherlands, Norway, Saar, Spain, Turkey,
Sweden, Switzerland, Portugal, and the United Kingdom.
28 Weil, The Evolution of the European Convention of Human Rights 57 AM. J. INT. L. 804
(1963).
29 Only 2 percent of the applications have been deemed admissible by the Commission.
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applications. 30
III. THE MCFEELEY DECISION

A. Untimely Dismissal
The seven prisoners who made the McFeeley application alleged violations of Convention Articles 3, 6, 8, 9, 10, 11, 13, and 14. The Commission never reached the merits of whether prison conditions violated
these specific articles of the Convention. Instead, it found the requirement of special (political prisoner) status under Article 9 to be a threshold issue, rendering inadmissible the other substantive issues presented in
the McFeeley application. Hence, the Commission left unresolved
whether:
1. The prison regime and the excessive punishments of the prisoners violates Article 3 prohibitions against inhuman and degrad31
ing treatment;
2. the process of adjudication and punishment by the Governor of
the prison violates due process guarantees of Article 6;32
3. the "slopping out" procedure, the use of chamber pots without
month, and restricprivacy, only being allowed one visit per 33
tions on mail are in violation of Article 8;
4. total denial of access to radio, television, and films or literature
right to freedom of
of any sort is a violation of the prisoners'
34
correspondence under Article 10;
30 Weil, supra note 28. The thoroughness of its investigations has given rise to arguments questioning the necessity of a final decision by the Commission.
31 Article 3 reads: "No one shall be subject to torture or to inhuman or degrading treatment or
punishment."
32
Article 6
1. In the determination of his civil rights and obligations or of any criminal charges against
him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pronounced publicly but the press and
public may be excluded from all or part of the trial in the interests of morals, public order or national
security in a democratic society, where the interests of juveniles or the protection of the private life
of the parties so require, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice.
2. Everyone charged with a criminal offense shall be presumed innocent until proved guilty.

33

Article 8

(1) Everyone has the right to respect for his private and family life, his home and his
correspondence.
(2) There shall be no interference by a public authority with the exercise of this right
except such as in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others.
34

Article 10

(1) Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without interfer-
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5. denial of association with other prisoners violates Article 11; 3 1
6. the lack of effective remedy before a national tribunal violates
Article 13;36
7. the applicants are victims of discrimination based on political
37
beliefs in violation of Article 14.
McFeeley illustrates that, despite the ability of individuals to petition
the Commission under Article 25, the Commission may not always grant
review of alleged violations. Unfortunately, McFeeley also indicates that
the Commission's reluctance to implement a real investigation of alleged
breaches of the Convention may be due to the provocative nature of the
political questions that are presented; questions which could generate
considerable adverse publicity for any one of the Convention's
signatories.

38

It is the contention of the authors herein that: (1) granting the prisoners special status under Article 9 is warranted under the facts alleged
by the McFeeley applicants if an expansive reading of Aritlce 9 is given
by the Commission; (2) regardless of whether Article 9 has been violated,
there is no question that the ill-treatment alleged by the prisoners merits
review under Article 3; (3) there is no basis for treating Article 9 as a
ence by public authority and regardless of frontiers. This article shall not prevent
States from requiring the licensing of broadcasting television or cinema enterprises.
(2) The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national
security, territorial integrity or public safety, for the prevention of disorder or
crime, for the protection of health or morals, for the protection of the reputation or
rights of others, for preventing the disclosure of information received in confidence,
or for maintaining the authority and impartiality of the judiciary.
35
Article 11
(1) Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests.
(2) No restrictions shall be placed on the exercise of these rights other than such as are
prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the
protection of health or morals or for the protection of the rights and freedoms of
others. This article shall not prevent the imposition of lawful restrictions on the
exercise of these rights by members of the armed forces, of the police or of the
administration of the State.
36

Article 13

Everyone whose rights and freedoms as set forth in the Convention are violated shall have an
effective remedy before a national authority notwithstanding that the violation has been committed
by persons acting in an official capacity.
37
Article 14
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority, property or birth or other status.
38 This view is supported by commentaries made about the efficacy of the Convention, particularly concerning the inclusion of Article 15, which allows derogation from most of the Convention's
provisions during "exigent circumstances." infra note 61.
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threshold issue triggering application of the Convention's other provisions; and (4) Article 15 is the provision specifying the measure of derogation permitted under exigent circumstances, and regardless of the
Commission's interpretation of the reach of Article 9, Article 3 has been
violated, because the Convention specifies that Article 3 is not to be derogated from under any circumstances.
1. Article 9 Protections
The European Commission of Human Rights considered the prisoners' application and rendered its decision in May, 1980. Its failure to
address the questions raised by the McFeeley applicants is most unfortunate-particularly its use of Article 9 as a threshold issue-an approach
which is not supported by either the statutory scheme or case law under
the Convention.
Although the McFeeley application was declared inadmissible, the
Commission's decision stated that the British government's approach to
the H-Block stalemate has caused the problems of the Maze prison to
fester. The Commission criticized the "inflexible approach of State authorities," who are "concerned more [with] punish[ing] offenders against
prison discipline than [with] explor[ing] ways of resolving such a serious
deadlock."' 39 The Commission advised authorities to make efforts "to
ensure that the applicants could avail themselves of certain facilities such
as taking regular exercise and making greater use of the prison amenities
under similar conditions."' 4
The Commission ruled that the applicants' request for "special category status," based on Article 9 of the Convention, was not among the
rights guaranteed by either national law or the Convention. 41 Additionally, the Commission ruled that a "freedom to manifest religion or belief
'in practice'" could not be interpreted to include the privileges claimed
as special category status. 42 The Commission, however, did not consider
that prisoners convicted of the same offenses as the applicants were al39 McFeeley, supra note 1.
40

Id.

41 Article 9 provides:

(1) Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance.
(2) Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the
interests of public safety, for the protection of public order, health or morals, or for
the protection of rights and freedoms of others.
42 "Special cateogory status" would entitle the prisoners to wear their own clothes, be relieved
from the requirement of prison work, and to be generally treated differently from the other prisoners.

19851

McFeeley v. The United Kingdom

lowed "special category status" as a matter of national practice in Northern Ireland until March 1976.
Whether Article 9 embraces the status of the McFeeley applicants is
essentially a case of first impression. Prior case law under Article 9,
however, has defined the scope of its prohibition against intereference
with religion as "absolute" and not subject to any interference by public
authority. 43 Considering the broad scope intended to be give Article 9,
the prisoners could be deemed entitled to special status and fair treatment as a direct result of the political struggle taking place in Northern
Ireland in which the Catholic minority has been discriminated against on
religious grounds. This discrimination in housing and employment based
on religion is in violation of Article 9, particularly when taken together
with Article 14."
The Commission might have based an expansive view of the ambit
of Article 9 on the language in Article 14, which reads: "The enjoyment
of the rights and freedoms set forth in this Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status."
By analogy, as the Fourteenth Amendment of the United States
Constitution caused the Bill of Rights to be implemented by the fifty
states through a process of selective incorporation, so the rights enumerated in the Convention could be construed to include the prisoners' demands since the applicants are victims of a political struggle falling under
Article 9 in conjunction with Article 14. Thus, Article 14's prohibition
against religious or political discrimination could bolster the reach of Article 9 to include the allegations of the McFeeley applicants concerning
their claim to special status and include the review of other ill-treatment.
In Ireland v. U.K. the Court took judicial notice of the discrimination that is perpetuated by the government in Northern Ireland. "There
certainly was an element of bias in the whole political system in Northern Ireland in favor of one community. ' '45 This element of bias is against
the Catholic minority, which has been discriminated against throughout
Irish history. Hence, the society that evolved became locked into a system of class rule disenfranchising the minority population, particularly in
43 FAWCETT, supra n. 25 at 200. Cf State of Rombay v. Narasa Appa Mali, A.I.R. Rombay
775 (1951).
" Such a view was put forth by Judge Matscher in his separate opinion in Ireland v.U.K. He
stated that the situation in Northern Ireland did not warrant a passive approach to the explicit
prohibitions in Article 14, particularly since derogation under Article 15 was being used to allow
violations of human rights by British armed forces intent on limiting Republican, but not Loyalist
sectarian violence. Id. at 141.
45 Ireland v.U.K at 12.
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housing and employment. Catholics in Northern Ireland have been involved in a long political struggle for fair treatment, reaching particularly
acute intensity after civil rights protests were countered by sectarian
Loyalist violence in the early 1970's.
In this context, prisoners arrested for crimes committed within the
political struggle in Northern Ireland who allege violations of the Convention should be afforded a strict standard of review. In the instant
case, this standard would be applied to evidence substantiating the illtreatment received by the prisoners and reviewed by the Commission
under Article 9 taken together with Article 14.
Further, in light of the history of discrimination and oppressive rule
in Northern Ireland which has led to the present plight of the H-Block
prisoners, their "offenses", convictions and subsequent imprisonment
have certainly occurred within the context of a political struggle. The
nature of acts giving rise to these offenses, the status of the individuals
involved and the nature of their organization in its political context
demonstrate that the offenses at issue are committed during a political
struggle. Moreover, the offenses were committed at a time when political
status was generally granted to prisoners emerging from the state of siege
existing in Northern Ireland-acts directed primarily at the British presence in Northern Ireland. In addition, the command structure and organization under which the prisoners in McFeeley and others like them
operate, both inside and outside of prison, supports the argument that
the actions which led to their imprisonment were not random acts of
violence; rather, they were the concerted acts of those engaged in an
armed struggle with objectives that are political, not criminal. Consequently, H-Block prisoners falling into this category should be characterized as "political" prisoners and accorded the right to manifest their
political beliefs, which arguably includes the right not to wear prison
clothes. An argument could also be made that this right constitutes
"symbolic speech" in that it emphasizes the difference between these
prisoners and others whose offenses are not of a political nature. 46 The
46 The United States Supreme Court has recognized that such symbolic speech is protected by
the Free Speech Clause of the First Amendment to the U.S. Constitution. Tinker v. Des Moines
School District, 393 U.S. 503 (1969) (and cases cited therein).
Article 9 of the Convention arguably provides the same protection to the applicants, particularly since there has been no showing that granting special category status would endanger institutional security or political differences-invoking Article 9's prohibition of acts endangering public
safety. Cf. Pell v. Procunier, 417 U.S. 817 (1974) (where alternative means of communication are
open to prison inmates, refusal of prison authorities to permit press interviews with individual inmates does not violate the inmates free speech rights because of the legitimate penological objectives
of preserving institutional security furthered by the policy.) In fact, if anything, granting special
category status would promote public safety and contribute to institutional security. For example,
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Commission's failure to recognize the right not to wear prison clothes is
a major flaw in its ruling.
Further, as stated previously, the European Court of Human Rights
found an inherent element of bias to exist in the government of Northern
Ireland. This bias is against the 40 percent Nationalist minority. 47 Thus,
judicial notice of this fact by the Commission could also provide a basis
for characterizing the conflict in Northern Ireland as based in religious
and political differences; therefore invoking Article 9's prohibition
against limiting the "Freedom to manifest one's religion." Subsequently,
other substantive provisions of the Convention, as applied to the abhorrent conditions existing at the Maze prison, could have come under the
Commission's perusal under this specific provision in Article 9. Thus,
"special category status" could be derived, by implication, as a right
guaranteed by Article 9's prohibition against religious discrimination.
2. Article 3 v. the Right of Derogation
Regardless of whether the conflict in Northern Ireland is characterized as religious, political, or otherwise, the treatment of the prisoners in
Maze Prison violates Article 3's prohibition against inhuman or degrading treatment and torture. 4 8 This article of the Convention cannot be
suspended during times of public emergency, even though Articles 9, 10
and 11 can be suspended during "exigent circumstances" under Article
15. 4 9

In Ireland v. UK. the European Court of Human Rights substantiated the prior meaning of inhuman and degrading treatment under Article 3 given in Denmark v. Greece (hereinafter the Greek case).50 As in
McFeeley, Ireland v. UK. involved Irish and Northern Irish nationals
interned in Northern Ireland. The standard established in the Greek case
held that inhuman treatment consists of mental or physical treatment
which deliberately causes severe suffering. 51 Degrading treatment is
prisoners granted special category status before it was revoked in 1976 had successfully developed
their own disciplinary system to preserve order in the ranks. Coogan, supra note 24.
47 Ireland v. U.K., supra note 18.
49 The Commission's decision required that Article 9 of the Convention be met as the threshold
requirement before other articles of the Convention could be applied. As a result, the Commission
did not reach the merits of whether the treatment alleged violated Article 3.
49 Article 15 provides:
1. In time of war or other public emergency, threatening life of the nation any High
Contracting Party may take measures in derogation from its obligations under the
convention to the extent strictly required by the exigencies of the situation, provided
that such measures are not inconsistent with its other obligations under international law.
50 11(2) Yearbook 690 (1968).
51 Id. at 731.
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"grossly humiliating or drives an individual to act against his will or conscience." ' 52 The Court's review of interrogation techniques practiced
against detained and interned Irish during the period ranging from 1971
to 1975. In this decision the United Kingdom was found guilty of inhuman and degrading treatment under Article 3 of the Convention.
The holdings of the Court in the Greek case and in Ireland v. U.K.
confirm that no derogation from Article 3 is permitted. Derogation allowed under Article 15 did not restrict the application of Article 3 in
Ireland v. UK. Article 3 is further enforceable as a mirror of Common
Article 3 of the Geneva Convention, which has been held to constitute a
norm of customary international law prohibiting torture and inhuman or
degrading treatment. 53 There is no question that the treatment alleged in
the McFeeley application is inhuman and degrading. Yet, the Court
found further review improvident in McFeeley.
Further, in Ireland v. UK and Donnelly v. United Kingdom,54 the
applicants were, like the McFeeley applicants, prisoners alleging ill-treatment while being detained in Northern Irish prisons. In Ireland v. UK,
the Court found the government of the United Kingdom guilty of inhuman and degrading treatment and torture in the application of interrogation techniques on detained Irish and Northern Irish nationals.5 5 In
Donnelly, seven individuals alleged that these same techniques entailed a
"systematic administrative pattern which permits and encourages brutality."' 56 Here, the Commission found that the United Kingdom did in-

deed apply the five techniques as an "administrative practice" in
violation of Article 3.57 In McFeeley, though, the Commission never
reached the issue of whether Article 3, or any other article, had been
breached.
52 Id.

53 Article 3 also codifies a norm of international law that has been sustained as basis for universal jurisdiction for a violation of customary international law. This norm prohibits acts of torture as
evidenced by numerous international treaties and accords condemning such acts since the Universal
Declaration of Human Rights in 1948. G.A. Res. 217A, U.N. Doc.A/810, at 71 (1948). Thereafter,

a suit in tort for a violation of a universal norm prohibiting torture can be brought in the United
States under the Alien Tort Statute, 28 U.S.C. § 1350, as a violation of the law of nations. See
Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980), where the United States Court of Appeals

upheld subject matter jurisdiction over a suit between Paraguayan nationals involving the murder by
torture of a 17 year old boy committed by a police official in Paraguay. The Court found federal
jurisdiction properly authorized under 28 U.S.C. 1350 (the Alien Tort Statute) as a violation of the
"law of nations."

54 Donnelly v. the United Kingdom, Applications No. 5577-5583/72, Report of the European
Commission of Human Rights (1976). See also Hannum and Boyle, FinalDecisions in the Northern
Irish ProceedingsBefore the European Commission of Human Rights, 11 IR. JUR. 243 (1976).
55 The five interrogation techniques were hooding, wall-standing, subjection to noise, and deprivation of sleep, food and drink. Supra note 18.
56 Donnelly, supra note 54.
57 Id.
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3. Other Issues Not Considered by the Commission
The ruling that the applicants are not entitled to special status is the
foundation for the Commission's failure to review other alleged violations of the Convention. For example, the Commission reasoned that,
because prisoners are not entitled to status as political prisoners, they are
consequently not entitled to wear civilian clothes. Even so, prisoners not
granted "special status" still refuse to wear prison clothes to protest revocation of this status. The Commission should have considered the validity of this refusal as a form of protest against the revocation of special
status.
Similarly, a prisoner is not entitled to exercise unless he does so in
prison clothing; hence, "blanket" protestors are automatically denied exercise. The Commission held that the applicants are not being denied the
right to exercise; they are merely being denied the right to exercise in
nonprison clothing. 58 By refusing to wear prison clothes, the Commission reasoned, the prisoners have chosen not to take advantage of the
opportunities which would otherwise be available to them. This rationale ignores the political reasons behind the prisoners' refusal to wear
prison clothes. Thus, by failing to consider the issue in its proper context, the Commission's decision begs the ultimate question of whether
choosing not to wear prison clothes as a form of protest should necessarily preclude prisoners from being able to exercise.
The Commission also upheld restrictions imposed on family visits
and the loss of remission of sentences, although it stated that these actions "appear to involve prima facie. . .interference with the applicants'
rights."5 9 In doing so, the Commission accepted the prison officials' explanation that these are disciplinary punishments designed to bring the
protest to an end. Yet these measures appear to violate rights set forth in
numerous Articles of the Convention. They were further justified by the
Commission under Article 8(2) of the Convention, as "necessary in a
democratic society in the interests of public safety and for the prevention
of crime." The decision also failed to state the particular public safety
interests involved, or how crime is deterred as a result. Consequently,
the so-called disciplinary actions actually failed in their purpose and have
further inflamed an already explosive situation. 6°

18

McFeeley, supra note 1.

59 Id.
60 It happens that whenever the government cracks down on the prisoners it generates support

for the IRA, leading to an increase in their activity, which in effect endangers public safety and
encourages crime. "The Provisional IRA have, however, by an extraordinary paradox, received
great help from an unexpected source-the mistakes of the British administration. . .The IRA was
practically a spent and discredited force until they were handed the (H-Block) situation as a propaganda gift. This, and the unnecessary army harassment of innocent people. . . are now virtually the
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The Commission also failed to address the validity of these measures
as punishment for prisoners challenging their present non-political status, rather than as disciplinary measures necessary to preserve order.
This inaction suggests that an investigation of these matters might have
an impact on politically sensitive questions which the Commission may
wish to avoid. Otherwise, the Commission would surely have commented on or questioned the validity of the explanation provided by the
61
British government.
B. The British Response-Betrayal and False Hopes
In its decision, the Commission recommended that prison authorities "exercise their custodial authority to safeguard the health and wellbeing of all prisoners, including those engaged in protest in so far as that
may be possible in the circumstances." This makes "it necessary for the
prison authorities to keep under constant review their reaction to recalci'62
trant prisoners engaged in a developing and protracted protest."
The British government's response to the first hunger strike was to
agree to grant a few additional "privileges" to the prisoners:
a) an hour's physical exercise a week;
b) an evening association a week in prison uniform;
c) access to books and newspapers in the rooms where masses are
held on Sundays;
d) "closed" visits (i.e. in which the prisoner is physically separated from his visitor) as an alternative to body searches;
e) compassionate home leave on the same basis as provided for
conforming prisoners.
The Government emphasized that it would consider the Commission's
recommendations in the context of reviewing practices concerning all
prisoners; playing down the distinction between protesting prisoners and
other prisoners.6 3 The British government stated only that the prisoners'
demands and the resulting recommendations by the Commission "would
go far to give, and are intended to give, the protesting prisoners control
over their lives in prison, and could not be agreed to by the Government,
only source of vestigial sympathy or of recruitment for the IRA." COOGAN, ON THE BLANKET at
177-78 (1980). The 1981 hunger strike and the ensuing rise in violence are another example of this

phenomenon.
61 O'Boyle, Torture and Emergency Powers under the European Convention of Human Rights:
Ireland v. The United Kingdom, 71 AM. J. INT. L. 674, 682 (1977). "It is clear that, if the European

Convention afforded no margin for states to suspend protection of certain rights in times of crisis, it
would never have come into force." Id. at 682.
62McFeeley, supra note 1.
63 Statement of Secretary of State Humphrey Atkins (December 4, 1980) "The Government is
committed [to] ensur[ing] that for all prisoners the regime is as enlightened and humane as
possible."
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since to do so would be to legitimate and encourage terrorist activity. 64"'
This response probably had more to do with the political power struggle
taking place in Northern Ireland than with any basic conceptual or legal
distinction between rights or privileges. In any event, these "privileges"
were later revoked for Bobby Sands and those prisoners who resumed the
protest when settlement negotiations reached a final impasse.
In McFeeley, the Commission denied the applicants any measure of
protection normally afforded to citizens of the Convention's signatory
states. Unfortunately, the Convention currently provides the only adequate basis for protecting these rights. Until the Commission is willing
to recognize the prisoners' demands as legitimate, the authorities in
Northern Ireland have no reason to change their current policies and
practices. Thus, without international sanctions, the United Kingdom is
free to continue treating the applicants and other political prisoners as it
chooses.
CONCLUSION

The McFeeley applicants attempted to obtain review of alleged violations of the Convention. While the Commission dismissed their application, its decision may have been the consequence of reasons not stated
by the Commission, such as: 1) the inherent sensitivity of proceedings
under the Convention to publicity adverse to the interests of the signatory states; and 2) the Convention's limited function of providing a minimal network of standards for its signatory states, but not a real bill of
rights for the citizens of these states. Consequently, conditions at the
Maze Prison that are apparently in violation of specific provisions of the
Convention continue to exist. These violations have no alternative forum
for judicial review and continue to exacerbate the intercommunal strife
surrounding the prisoner's internment.
The British government has stubbornly refused to give in to the prisoners' demands, even after the Commission criticized the government's
inflexible attitude towards negotiations and the punitive nature of their
actions against the prisoners. As yet, no impetus exists for the British
government to correct current abuses.
Until such an impetus develops-whether externally or internallythe activities of the prison authorities will go unchallenged. The uncompromising position of the British authorities is evidenced by the refusal of
their government to negotiate with the prisoners concerning any of the
demands even after the Commission criticized the government's intransi64 Id. By focusing only on so-called "terrorist activity," the British government implies that all
protest is illegitimate, regardless of its nature, Le, protest encourages terrorist activity, therefore it
must be muted. See supra note 60.
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gence. Without compromise, the violence and brutality that have characterized the past of Northern Ireland will repeat itself again, and the HBlock cells of the Maze Prison will become another bloody chapter in the
history of this bitter conflict.

